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South Dakota Advocacy Services       
is changing its name to                  

Disability Rights South Dakota  
by Tim Neyhart 

S outh Dakota Advocacy Ser-
vices (SDAS) is the federal-

ly funded Protection and Advocacy 
(P&A) system designated by the Gov-
ernor to provide protection and advoca-
cy services to people with disabilities 
living in South Dakota. The agency has 
been the designated P&A system since 
July 11, 1977, when it was originally 
incorporated as “South Dakota Advoca-
cy Project.”   

The Board of Directors changed the 
name to South Dakota Advocacy Ser-
vices on January 1, 1990. The Board 
meeting minutes reflect that the Board 
members felt that the agency was no 
longer a “project.”  The CAP and PAI-
MI programs had been added to the 
existing PADD program in 1984 and 
1986, respectively.  The Board felt the 
term “project” indicated something still 
evolving and being tested.  Since its 
inception, the agency had become es-
tablished as an important part of the 
service delivery model for people with 
disabilities in South Dakota.  As such, 
it required a name change that reflected 
its growth.  The Board chose the name 
South Dakota Advocacy Services. 

For the last 27 years, the SDAS 
name has served the agency and people 
with disabilities very well.  However, 

as times have changed and new tech-
nology has come on-line, it has become 
more important to be branded in a way 
that people can easily identify and un-
derstand the services available from the 
agency.  

The Board contacted members of 
the disability community and listened 
to their feedback.  The name, “South 
Dakota Advocacy Services,” often re-
quired a lengthy explanation to help 
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Disability Rights South Dakota (DRSD) is an independ-
ent (not a part of state or federal government or any ser-
vice provider), private, non-profit corporation established 
in the State of South Dakota and designated by the Gover-
nor to provide protection and advocacy services to eligible 
South Dakotans with disabilities. DRSD is funded in part 
by the U.S. Department of Health and Human Services, 
U.S. Department of Education, and Social Security Ad-
ministration. Articles are intended for informational pur-
poses only and are not intended as legal advice. Comments 
on DRSD services and priorities are welcome. 
New Callers should contact intake staff at 1-800-658-4782. 
 
Pierre (central office) 
221 S. Central Ave., Suite 38 
Pierre, SD 57501 
(605) 224-8294 or (800) 658-4782 
FAX (605) 224-5125; Email: drsd@drsdlaw.org 
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Senior Staff Attorney         Gail C. Eichstadt (Gail.Eichstadt@DRSDlaw.org) 
CAP Director                                Cole Uecker (Cole Uecker@DRSDlaw.org) 
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Dir. Finance/Human Resources Annette July (Annette.July@DRSDlaw.org)                    
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1575 N. LaCrosse Street, Suite K 
Rapid City, SD 57701 
(605)342-2575 or 342-3808 
FAX (605) 342-0651 
 
Staff Attorney/PABSS Dir.     Brian G. Gosch (Brian.Gosch@DRSDlaw.org) 
PAIMI Director         Dianna L. Marshall (Dianna.Marshall@DRSDlaw.org) 
Administrative Assistant   Marie McQuay (Maarie.McQuay@DRSDlaw.org) 
 
Sioux Falls 
2121 W. 63rd Place, Suite 30 
Sioux Falls, SD  57108 
(605) 361-7438 
FAX (605) 361-4338 
 
Legal Affairs Director/ 
Newsletter Editor             John A. Hamilton (John.Hamilton@DRSDlaw.org) 
Staff Attorney/PAIR Dir.       Kate Hoekstra (Kate.Hoekstra@DRSDlaw.org) 
PADD Director                     Carrie Geppert (Carrie.Geppert@DRSDlaw.org)             
Advocacy Services Representative      
Admin. Assistant           Norma Vrondran (Norma.Vrondran@DRSDlaw.org) 
 
Yankton 
1719 Broadway, Suite 2B 
Yankton, SD 57078 
(605) 665-5616 
FAX (605) 665-5051 
 
PATBI Director                          Twila Stibral (Twila.Stibral@DRSDlaw.org) 
Advocacy Services Assistant      
 
Board of Directors 
Juanita Harrington, Piedmont  President 
Morris Brewer, Porcupine  Vice President 
Jack Mortenson, Sioux Falls                    Secretary/Treasurer 
Roger Bowie, Sioux Falls 
Rebecca Kidder, Rapid City 
Tammy Lunday, Flandreau 
Lisa Stanley, Pierre 
Valere Beeck, Akron, IA 
Margo Heinert, Ft. Pierre 
Brendon Sato, Rapid City 
Lisa Kiser, Rapid City                   PAIMI Council Chair 
Bev Gunderson, PhD, Sioux Falls   Ex-officio 
 
The South Dakota Report is an official publication of South Dakota Advo-
cacy Services and is published three times yearly. 100 copies of this newslet-
ter were printed by SDAS at a cost of $3.29 each utilizing federal funds. 

people understand the services that are available from the 
agency.  The need for a name change became part of the 
planning process at Board meetings. The Board asked the 
staff to begin the process of identifying a new name and es-
tablishing a brand that could be easily recognized and identi-
fied with the legal rights of people with disabilities.  

DRSD belongs to a national organization called National 
Disability Rights Network (NDRN). The organization was 
previously called the National Association of Protection and 
Advocacy Systems, or “NAPAS.”  NAPAS had researched 
and identified the benefits of name recognition and associa-
tion.  It determined National Disability Rights Network bet-
ter branded the organization as working in the area of disa-
bility rights.  Many of the state protection and advocacy 
agencies followed the lead of NDRN and adopted state-
specific names, such as Disability Rights Texas, Disability 
Rights California, etc.  DRSD is attempting to benefit in the 
same way that the other states have identified.  

Through the name change to Disability Rights South Da-
kota, callers and potential clients will know immediately that 
DRSD is in the business of protecting the rights of people 
with disabilities.  The office locations and the toll-free num-
ber remain the same.  Staff email addresses have changed as 
set out in the box on page 2.  While we have legally changed 
the name, the roll-out will be gradual.  We will continue to 
do business as SDAS through September 30, 2017.  At this 
point, we have not yet changed the website, 
www.sdadvocacy.com.  We will begin the process of chang-
ing over letterhead, brochures, etc., in late summer.  We plan 
to complete the name change process and make formal an-
nouncements by October 1, 2017.  

Disability Rights South Dakota 
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Public Forum Notice 
We Want to Hear From You! 
On July 11, 12, and 13, 2017, representatives 

from the U.S. Department of Health and Human 
Services, Substance Abuse and Mental Health 
Services Administration (SAMHSA), Center for 
Mental Health Services (CMHS), Protection and 
Advocacy for Individuals with Mental Illness 
(PAIMI) Program will visit South Dakota Advo-
cacy Services in Pierre. 

SAMHSA/CMHS invites you to send written 
comments about the PAIMI Program services and 
activities conducted by South Dakota Advocacy 
Services.  Please send your comments to      
SAMHSA/CMHS by e-mail to PAIMI@samhsa. 
hhs.gov or mail, ATTENTION:  The PAIMI Pro-
gram Coordinator, SAMHSA/CMHS, 1 Choke 
Cherry Road, Room 2-1105, Rockville, MD  
20857. 
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Questions and Answers About the 
DRSD Monitoring Process 

by Tim Neyhart 

O ver the course of the last year, DRSD has devel-
oped and implemented a monitoring process to 

provide DRSD staff with the opportunity to meet people who 
live in group homes and other settings that provide care and 
treatment for people with disabilities.  This monitoring pro-
cess is different than monitoring the agency conducted in the 
past.  The new process is more formalized and has several 
new elements, such as providing notice to the people receiv-
ing services, notice to their guardians, etc.  The new process 
and the renewed focus on monitoring by DRSD has raised 
questions from service providers, family members, and oth-
ers.  This article will attempt answer those questions. 

One question asked by providers is how the DRSD moni-
toring process is different than reviews conducted by the 
Council on Quality Leadership (CQL), the Division of De-
velopmental Disabilities (DDD), the Department of Health 
(DOH), or other enforcement agencies.  It is important to 
understand that each of these agencies has a specific purpose 
for conducting their activities.  DDD creates a regulatory 
structure for Medicaid providers by developing and review-
ing compliance with state administrative rules designed to 
implement federal requirements.  DDD measures compliance 
with HCBS Waiver regulations, Administrative Rules of 
South Dakota (ARSD), etc.  CQL creates information and 
questions to ascertain an accreditation process for providers.  
The Department of Health checks for a variety of health and 
safety requirements that cover living conditions, food prepa-
ration, etc. 

Providers have expressed concerns that DRSD’s monitor-
ing process is duplicative and burdensome.  Some providers 
question why they need to expend staff time and resources on 
this process.   DRSD has had conversations with DDD staff 
and service providers who are concerned about the adminis-
trative burdens this process will place on the facilities and 
staff.  DRSD does not intend to add activities to the already 
full schedule of the facility staff.  DRSD is aware that one of 
the most challenging elements in the service system is staff 
shortages and turnover.  That is why DRSD staff work to find 
times to meet with people that do not disrupt regularly-
scheduled activities to the extent possible.  The monitoring 
process has been in the federal law and related regulations for 
forty years.  It is not a new administrative requirement. 

DRSD conducts monitoring to provide rights training 
and monitor for safety issues for people living or receiv-
ing services in facilities.  If DRSD identifies issues during 
monitoring, the DRSD protocol directs that the issues be ad-
dressed via advocacy methods with the manager of that facil-
ity while the team is onsite to the extent possible.  DRSD is 
not an enforcement agency; it is a legally-based advocacy 

agency.  DRSD monitors to train and provide advocacy work 
on behalf of the people living in the facility, not as a duplica-
tion of another type of review. 

Another question related to the need for the various poli-
cies and procedures requested by DRSD prior its monitoring 
visits.  The purpose for requesting this information and for 
reviewing other agencies’ assessments is to assist DRSD staff 
to understand what rules apply to a facility and what the facil-
ity’s internal policies and procedures say about topics such as 
rights restrictions, person centered planning practices, and 
other relevant topics.  DRSD uses this information to success-
fully advocate for the rights and safety of the people living in 
that facility.  

DRSD asks for internal policies and procedures that 
should be readily available.  Included in the request are poli-
cies about abuse and neglect and other related matters.  
DRSD is open to receiving this information via email or by 
looking on the facility website when such policies are availa-
ble there.  It is the intent of DRSD to gain an understanding 
of the processes and procedures used by a facility.  The re-
quests are not to cause extra work to the staff by asking them 
to print and distribute policy and procedure documents.  It is 
important to remember that this process is to assess safety 
and rights issues and to advocate to address any concerns 
identified either by observation or interaction with the people 
receiving services.  

DRSD will check with various entities for any publicly 
available documents that would provide information about a 
facility.  That may include inquiries as to the probationary 
status of the facility, whether the facility has a plan of correc-
tion it is working on, has it passed its CQL review, etc.  
DRSD will look for any information that already exists about 
rights and safety of the residents in that facility.   

DRSD is first and foremost an advocacy agency for peo-
ple with disabilities.  Advocacy-related issues identified by 
DRSD staff during a monitoring activity are addressed on an 
advocacy basis.  Knowing the rules and other related topics is 
part of the process of advocating on behalf of an individual or 
a group of individuals in any setting.  If advocates do not 
know which rules apply to a setting, they cannot be an effec-
tive advocate.  

DRSD has been asked how facilities are selected to be 
monitored.  DRSD may monitor a number of different types 
of agencies where individuals with disabilities live or work, 
such as mental health facilities, developmental disability ser-

Monitoring 
(Continued on page 4) 
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Using Supported Decision Making to 
Increase Independence 

by Gail C. Eichstadt 

vice providers, nursing homes, education agencies, correc-
tional facilities, and State facilities.  A team of DRSD staff 
made up of attorneys and Program Directors from the PAIMI, 
PADD and PAIR Programs decides which facilities or agen-
cies will be monitored.  DRSD has a data base that tracks 
requests for services and complaints about facilities.  If there 
are several complaints about an agency, the team may decide 
to monitor that agency to attempt to identify what is causing 
the complaints.  A news story or serious complaint about an 
injury or death at a facility can result in the team selecting a 
facility to be monitored.  The team attempts to select a variety 
of types of agencies that serve different disability popula-
tions.  The team may also consider other factors, such as how 
long it has been since DRSD staff visited that facility. 

Questions have been asked about the use of a camera.  
DRSD’s access right under federal regulations found at 45 
C.F.R. 1386.27 2(iii), includes “but is not limited to inspect-
ing, viewing, photographing, and video recording all areas of 
a service provider’s premises or under the service provider’s 
supervision or control which are used by individuals with 
developmental disabilities or are accessible to them.  This 
authority does not include photographing or video recording 
individuals with developmental disabilities unless they con-
sent or State laws allow such activities.”  The purpose of the 
camera is to document and record any concerns that may be 
identified during a monitoring activity.  DRSD does not and 
cannot share personally identifiable information about the 
people that it represents.  Any recorded information using a 
camera would be used to address safety and rights issues.  

Another question asked about DRSD’s monitoring pro-
cess is whether it will include reviewing files of the people 
being served in a facility.  DRSD staff will not do file re-
views as part of the monitoring process.  However, if a per-
son that DRSD staff meet with expresses a concern about a 
rights restriction or another topic related to his or her care and 
services that requires DRSD staff to access the person’s file, 
a release will be obtained from the person or his or her guard-

Monitoring 
(Continued from page 3) 

Monitoring 
(Continued on page 6) 

T he phrase “supported decision making” (SDM) 
sounds complicated.  It can be simple and many 

people use SDM every day.  Most everyone has asked a 
friend, relative, supervisor, or spouse for advice.  A popular 
game show, “Who Wants to Be a Millionaire,” allows SDM 
when the contestant decides to “phone a friend” or “ask the 
audience” for the answer to a tough question. 

An organization in Maine, Supportmydecision.org, has 
defined the concept as, 

. . . a method of developing decision-making skills by 
relying on Supporters to assist you in collecting infor-
mation, processing information, and coming to a reasoned 
decision.  Supported Decision-Making is an alternative to 
guardianship in that it provides a trusted environment for 
individuals who are seeking assistance with decision-
making while still promoting self-determination.  In con-
trast to guardianship, Supported Decision-Making is flexi-
ble and can change with the needs of the individual to 
provide more opportunities for independence and autono-
my. 
SDM can be formal with written agreements or informal 

with an understanding that a person with a disability can ask 
a trusted friend for advice when needed.  It is growing world-
wide as an alternative to guardianship for individuals with 
disabilities.  The formal SDM supports may require an attor-
ney to help draft them.  These may include a variety of docu-
ments depending on the individual’s situation and need for 
assistance with making decisions.  More formal documents 
could include a power of attorney for education or health care 
decisions, a durable power of attorney for health care deci-
sions, a living will, or a trust.  Less formal supports could 
include a joint checking account, a release to speak to medi-
cal professionals, a Social Security representative payee, and 
peer support. 

Individuals, organizations, and countries now recognize 
that too often disability is assumed, rather than ability being 
presumed.  The United Nations adopted the Convention on 
the Rights of Persons with Disabilities on December 13, 
2006.  It became effective on May 3, 2008, after twenty 
countries ratified it.  This agreement hopes to ensure that all 
individuals with disabilities are treated the same as people 
without disabilities.  

Additional information about SDM can be found at the 
following websites. All Links worked at the time this article 
was written. www.JennyHatchJusticeProject.org, https://
www.americanbar.org/publications/bifocal/vol_37/
issue_2_december2015/2015-guardianship-supported-
decision-making.html, www.SupportedDecisionMaking.org, 
www.BBI.Syr.edu, www.DCQualityTrust.org, and https://
www.un.org/development/desa/disabilities/convention-on-the

-rights-of-persons-with-disabilities.html or United Nations 
Convention on Rights of Persons with Disabilities (CRPD). 

Plainly, SDM can consist of many different supports and 
does not include a “one size fits all” option.  If SDM is put in 
place, it must be individualized based on the individual’s 
needs and circumstances. 
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The DisAbility to Work 
by Cole Uecker 

I t was 11:25 a.m. and I had arrived five minutes early 
for a meeting with an employee who works at one of 

Pierre’s most popular watering holes.  Though Bob’s Lounge 
would not be open for business until noon, I was not the first 
person at the bar that day.  I had come to speak with a remark-
able employee.  Chad was already waiting by the front door 
until the bar’s owner/operator, David Kelley, arrived to open 
the door so that Chad could start his work.  

I first heard about Chad and his exceptional work ethic 
from a Facebook post David placed on the business’ page, 
where he shared a story about Chad’s dedication to his job.  
Mr. Kelley related: 

I need to tell you about one of my employees. His name is 
Chad. Chad came to me though a service that helps people 
with special needs get jobs.  He has autism.  When I met 
him, I didn't think it would work.  He had a difficult time.  
With training and patience, he steadily improved day by 
day.  He still needs some guidance, but does his job well 
and is alway[s] on time. 
Friday, I told Chad that he had Monday off for Memorial 
Day, but would have to come in Tuesday.  He informed me 
that Tuesday was his day off.  I said you have Monday off 
this week.  He responded, “Tuesday is my day off.”  I gave 
in to him.  I asked if he would like to come in at 9:00 AM 
on Monday and he agreed. 
Skip ahead to Monday morning about 11 AM when I real-
ized I forgot to meet Chad.  I hurried down to the bar to 
meet him.  When I arrived, Chad was sitting on the side-
walk patiently waiting for me.  He had 
a bit of a frustrated look on his face 
when I walked to the door.  I apolo-
gized to him and said I would help him 
get his work done quickly so he could 
enjoy the rest of his day.  He said, 
“That’s OK.  Let’s get to work.” 
I have never had an “Employee of the 
Month” until now.  Chad is a Special 
Olympian Bronze medalist and now the first Bob’s Lounge 
employee of the month. 

When I read this, I realized that I had to meet Chad.  He is the 
type of worker that employers are always looking for, and the 
type of worker that we know exists within the disability com-
munity.  Like most people, what they need to be successful in 
employment is to be given the opportunity to prove them-
selves. 

Mr. Kelley pulled up to the establishment promptly at 
11:30 and let Chad and I inside.  He offered to get us a soda or 
a water while we talked.  I replied that I was fine, but Chad 
accepted the offer; he did not wait to be served the beverage.  
He jumped right behind the bar and poured himself a Coke 
from the “gun” with such flair one would have thought that 

he’d been trained by a seasoned “trick” bartender ala Tom 
Cruise in Cocktail.  

Chad, David, and I sat down to discuss work at Bob’s.  I 
asked Chad how it is working there.  He said that it is good 
work and that he sometimes gets “so sweaty” from the hard 
work that he does.  He works about three hours a day, five 
days a week.  He restocks the bar, sweeps, mops, and wipes 
the tables off.  He related that Saturday and Monday morn-
ings can be especially laborious because of the volume of 
patrons from the night before (Bob’s is closed on Sundays).  
David laughed, saying that sometimes he reminds Chad to 

slow down and that safety is more im-
portant than speed.  Chad responded, “I just 
really want to do a really, really, good job.”  
He explained that it is his goal to complete 
all his tasks as well as he possibly can, add-
ing that he tries to make sure that he gets 
“every bit” of popcorn, which can be scat-
tered in every nook and cranny of the es-
tablishment.  It is a big job, considering 

that it is only one of the many tasks for which he is responsi-
ble.  With all of these tasks to take care of every day, I as-
sumed that Chad would need some support from David and 
other staff in completing it all.  David agreed that sometimes 
he reminds Chad of something like a garbage can that he may 
have missed.  He clarified that these reminders are not un-
common for any employee and that sometimes Chad reminds 
David of tasks that need to be completed or perhaps of items, 
such as cleaning supplies, that need to be replenished when 
they are running low.  David shared that Chad has even noti-
fied him at times when bar supplies, such as garnish fruit, 
were running low.  This attention to detail saved the bartend-

DisAbility to Work 
(Continued on page 6) 

“I just really want 
to do a really,     

really, good job.” 

Chad and David Kelley 
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ers from having to serve margaritas without that all-
important lime.  I asked Chad if he ever gets help from the 
other staff who work there.  He responded that he did not 
really need too much help anymore – he does his job and 
they do theirs.  Everyone has their responsibilities, and he 
takes his very seriously.  I asked Chad what is the hardest 
part of his job?  He responded, “the time.”  I did not know 
what he meant, so I asked him to clarify.  He said that some-
times the day goes by so fast that he gets worried that he will 
not get everything done.  He says that it is on those days 
when he has to really work hard and focus on getting every-
thing done. 

The chief responsibility that all employees have is to 
show up to work on time.  David related that Chad is at work 
every day that he is scheduled and that if he is not on time, he 
is early.  The few times that Chad has come in late, it was 
due to unavoidable delays with transit, which Chad uses to 
get to work every day.  David does not sweat it.  He knows 
when Chad is not there at his scheduled time, he is on his 
way and that minor delays will not get in the way of Chad’s 
dedication to doing a great job. 

Chad’s driving goal is to do good work at Bob’s Lounge, 
but admits that he likes getting paid for his efforts.  He 
shared that he enjoys being able to help his family buy food 
for the household and relishes his time fishing on the river 
with his father.  Chad related that he recently won a bronze 
medal in basketball at the Special Olympics event in Mitch-
ell.  He likes the sportsmanship, comradery, and respect in-
herent in the games.  While he reaffirmed that these attributes 
are the most important part of the event, he smiled and 
proudly said, “I really feel like I earned that bronze medal.”  
Chad’s employment affords him more opportunity to contrib-
ute to his family’s financial obligations and to enjoy recrea-
tional activities more fully.  

Bob’s Lounge is not Chad’s first place of employment.  
He has worked at a few different places in Pierre.  He had not 
quite found a good fit.  Independent Employment Specialist, 
Billie Jo Steffen of Dakota Employment, helped connect Da-
vid Kelley, an employer looking for a good employee, and 
Chad, an employee looking for gratifying and fulfilling em-
ployment.  Billie Jo helped Chad become oriented to his new 
job for the first few weeks.  After that, David assisted Chad 
by encouraging and assisting where necessary, until Chad 
needed little or no help.  Chad has worked at Bob’s Lounge 
for about eight months now – the longest he has ever worked 
with a single employer.  It is all about finding the right job 
which fits the person’s interests and abilities; sprinkle in a 
little support, some patience, and the outcome can be spec-
tacular for both the employer and the employee.  Employers 
and job seekers with disabilities are encouraged to contact 
SD Vocational Rehabilitation for employment assistance.  

David added that in addition to getting a great employee, 
employers can benefit from programs such as the Work Op-
portunity Tax Credit when they hire individuals with certain 
disabilities. He said that this reduction in tax liability is not 

DisAbility to Work 
(Continued from page 5) 

the reason he hired Chad, but it is certainly a worthwhile in-
centive for qualifying employers. 

I could tell that Chad was anxious to start his tasks for the 
day.  I was glad to have had the opportunity to speak with this 
remarkable young man and his boss, but I could tell I was 
standing in the way of progress.  So, with that, I shook Chad’s 
hand, thanked him, and we exchanged goodbyes.  On my way 
out the door, I could hear Chad say to himself as he bounded 
into his work, “Time to get along to business.”  I thought, Em-
ployee of the Month indeed. 

Partners in Policymaking                      
Will Change Your Life 

Application Deadline Draws Near 
Partners in Policymaking is a leadership-training program 

for self-advocates and parents of children with disabilities.  It 
provides state-of-the-art knowledge about disability issues 
and builds the competencies necessary to become advocates 
who can effectively influence system change.  The training 
will change your life. 

Disability Rights South Dakota, d/b/a South Dakota Ad-
vocacy Services, is currently seeking applications from inter-
ested people who have disabilities or who are parents of chil-
dren with disabilities to participate in Partners in Policymak-
ing.  Applications for Year Twenty-Six can be obtained by 
contacting Sandy Hook, DRSD, 221 S. Central Ave., Ste. 
38, Pierre, SD  57501, or by calling 1-800-658-4782. Appli-
cations are also available on the SDAS Website at 
www.sdadvocacy.com or email sandy.hook@drsdlaw.org. 

This program is designed to provide information, training, 
and skill building so those who participate may obtain the 
most appropriate services for themselves and others.  The 
application deadline is September 15, 2017. 

Partners in Policymaking has over 615 graduates in South 
Dakota and over 20,000 nationwide.  There is no cost associ-
ated to the participant for attending the training sessions.  
Mileage and meals to and from the training site, as well as 
expenses while at the training (lodging and meals) are paid 
for, while respite care and attendant services (when applica-
ble) will be partially covered. 

ian.  If the guardian is offered the opportunity to sign the re-
lease and refuses, then DRSD has a right to access the file 
without the guardian’s permission.  

While this article has addressed several questions that have 
arisen regarding DRSD’s monitoring process, undoubtedly 
other questions will arise over time.  If you have further ques-
tions, please call 1-800-658-4782 and ask to speak to Tim 
Neyhart.  

Monitoring 
(Continued from page 4) 
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Legal Pull-out Section 
July 2017 

A s one has read in the past few issues of the 
South Dakota Report, Disability Rights South 

Dakota (DRSD – doing business as South Dakota Advocacy 
Services) has begun monitoring facilities/service providers in 
South Dakota.  While the main reason for monitoring is to 
ensure individuals with disabilities are not subject to abuse or 
neglect and that their rights are not violated, one of the end 
results of monitoring is to provide recommendations to en-
sure that abuse or neglect do not occur. 

Persons with disabilities, especially children, are particu-
larly vulnerable to physical and sexual abuse, neglect, and 
types of exploitation.  Individuals receiving services from 
facilities/service providers tend to be dependent on caregiv-
ers, are easily coerced, and may not be educated about per-
sonal safety and sexual abuse.  Facility and service provider 
directors are charged with protecting persons with disabilities 
from neglect, physical and sexual abuse, and exploitation.  
Making decisions on how to operate a facility/service provid-
er with the goal of preventing abuse and neglect is a form of 
“Risk Management.” 

Risk Management is a term usually associated with the 
business world.  It is the process of identifying, assessing, and 
controlling or minimizing threats to an organization.  If a risk 
is very small, perhaps an organization will determine no 
changes need to be made.  If a risk is identified as significant, 
risk management dictates that the organization make the nec-
essary changes to reduce or eliminate the risk.  For example, 
deciding whether to purchase liability insurance versus taking 
the chance an organization will not be sued is a risk manage-
ment decision.  People make risk management decisions in 
their daily lives as well.  For example, if a storm is coming, 
the individual must decide whether to take the time to put the 
car in the garage or take the chance it does not hail. 

The concept of risk management is particularly applicable 
for facilities and service providers.  It is a set of practices to 
identify risks, determine the significance of the risks, and 
determine if steps need to be taken that would minimize pos-
sible harm to individuals with disabilities.  While it may not 
be possible to guarantee a person’s safety, a risk management 
system seeks to identify factors that may increase those risks 
and actively promote practices that will keep risk as low as 

possible.  The purpose of a risk management system is to pro-
mote a positive quality of life for all persons with disabilities 
by ensuring their basic safety and well-being. 

This article is designed to provide an awareness of risks 
that facilities and services providers face and more-so to dis-
cuss the actions an agency can take to minimize such risks.  
Each of the discussion points is magnified for agencies serv-
ing children because of their increased vulnerability to abuse 
in adult-child relationships. 

Employment Screening and Hiring Practices 
The first, and perhaps best, way to protect individuals 

with disabilities and organizations from abusers is in the em-
ployment screening and hiring process.  Eliminating an appli-
cant at this stage is the only way to eliminate any contact be-
tween the applicant and individuals receiving services.  Keep-
ing abusers out of the organization and away from individuals 
with disabilities is the first and best way to provide protec-
tion. 

The hiring process is one where many agencies tend to cut 
corners.  The most recent issue of the South Dakota Report 
highlights issues with staff turnover and the number open 
positions across South Dakota in community service provid-
ers.  Referrals from friends or current employees and the des-
perate need to fill positions may prompt those in charge of 
hiring to skip steps in the hiring process. What does skipping 
steps mean?   Perhaps references are not checked.  Perhaps 
odd responses are not followed-up.  Perhaps someone escapes 
typical scrutiny because he or she is a relative or friend of 
another staff person.  When an agency must fill a position and 
only one person applies, screening standards may slide.  Fa-
miliarity with an applicant or the need to fill a position is not 
an excuse for letting hiring practices slide.  A candidate 
should never be hired solely because he or she is the only one 
who applied or because he or she is friends of someone in the 
agency.  No applicant should be exempt from the entire em-
ployment screening process.  Employment screening and hir-
ing is the last place to cut corners because one wrong hire can 

Risk Management 
(Continued on page 8) 

Prevention of Abuse and Neglect by       
Facilities and Service Providers:             

Risk Management 
by John A. Hamilton 



 

8 

essentially close an agency when it is discovered that staff 
person is sexually abusing children or adults with disabilities.  

The amount of scrutiny given to an applicant should have 
a direct relationship to the amount of access that position will 
have to children or adults with disabilities.  Simply put, posi-
tions that allow for easy and frequent access to persons with 
disabilities warrant a higher level of screening, while posi-
tions with limited or no access re-
quire less scrutiny.  For example, an 
accountant may have no direct con-
tact with individuals with disabilities, 
while a bus driver may spend consid-
erable time alone with children or 
adults with disabilities.  Organiza-
tions should assess each position 
within the organization for the 
amount of access a person in that 
position may have to children or 
adults with disabilities.  The assess-
ment should be completed by persons 
who know the positions and the 
amount and type of access the positions require.  In assessing 
the positions, other factors include the actual amount of time 
with individuals, the intensity of the relationships, and the 
level of staff monitoring in place.   

Sometimes threats are not from employees of the agency, 
but from other adults (or children) who have access to the 
agency.  Some organizations may permit access by spouses 
or children of employees, employees of other organizations 
that share office space, maintenance people, or others who 
visit the agency.  This access can have serious consequences.  
For example, child abuse experts have estimated that 25% of 
organizational sexual abuse cases involve non-employee hus-
bands and sons of employees.  These findings suggest that 
agencies that allow individuals, including family members, to 
visit sites where they have unsupervised access to persons 
with disabilities are placing the organization at significant 
risk.  Ideally, only adults/visitors who have been screened by 
the organization should have unsupervised access to the indi-
viduals served by the organization. 

The Employment Application 
An organization’s employment application should both 

elicit specific information that is relevant to the employer’s 
hiring decision and encourage undesirable applicants to with-
draw from the employment process.  Depending on the level 
of accessibility the position has to persons with disabilities, 
questions should vary in content and depth.  Questions 
should be designed to uncover potential high-risk applicants.  
So long as the questions pertain to the particular position, 
applicants can be asked personal questions.  The application 
should contain language that clearly conveys a "zero toler-
ance for abuse" philosophy.  It is important that the applica-
tion contain such language because it may encourage high-
risk applicants to withdraw from the application process.  In 
other words, if the application informs an abuser that the or-
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ganization is committed to providing a safe environment for 
persons with disabilities and will fully cooperate with legal 
authorities, an abuser may likely stop the application process. 

The Interview Process 
For potential abusers who continue with the application 

process, the interview provides an organization with a great 
opportunity for uncovering potential risk.  Facial expressions, 
gestures, word choice, and inflection, as well as how the ap-
plicant responds to questions, provide information that is una-
vailable on an application and is limited in a phone interview.  

The interview should provide the or-
ganization with not only the oppor-
tunity to gather information about 
applicant’s skills, but also to ascertain 
characteristics of the applicant that 
may suggest an increased risk.  Dur-
ing the interview, the organization 
should also provide the applicant with 
a clear message that the organization 
has zero tolerance for abusers.  Re-
gardless of whether the agency inter-
views as a team, conducts interviews 
separately by several interviewers, or 

uses another method, interviewers should use standardized 
questions (based on position) designed to probe risk areas.  
Interviewers should have a “red flag” checklist that may indi-
cate increased risk.  The format and questions will depend on 
the risk level of the position. 

References and Other Background Checks 
While some former employers may provide little infor-

mation as a reference, references should be required and 
checked.  Contacting references can result in a great deal of 
relevant information if the person contacting the references is 
both trained in asking questions and the ability to discern 
comments that may indicate high risk characteristics.  Organi-
zations may consider requiring certain types of references for 
high and moderate risk positions (e.g., someone with experi-
ence watching the individual interact with children/adults with 
disabilities, both male and female references, someone who 
has known the applicant for longer than a year, etc.).  The 
process for checking references should be standardized.  The 
number and type of references required and checked should 
be the same for all applicants, and the process for checking 
the references should be implemented in the same way for 
everyone. 

In addition to a standardized process for conducting refer-
ence checks, other types of background checks may provide 
useful information.  Driver’s license checks may reveal poor 
driving records, alcohol abuse, and other criminal activity.  
Applicants who show poor judgment driving may be at risk of 
having poor judgment in other areas of their lives.  Drug and 
alcohol problems may show increased risk of abusive behav-
ior.  Similarly, criminal background checks, which will be 
required for some types of agencies, can also alert employers 
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to high risk applicants, including those who may be legally 
ineligible for employment around children or others. 

To fully utilize the information collected in the employ-
ment application and interview process, all parties involved in 
the process must have an opportunity to participate by sharing 
their findings and impressions.  The more information gath-
ered, the easier it is for organizations to search for “red flag” 
characteristics.  A “red flag” is not necessarily a reason to not 
hire someone, but it should generate the need for additional 
information, such as through a further interview, a further 
reference check, a background check if not previously con-
ducted, or other types of follow-up. 

 The interview provides organizations with is an oppor-
tune time to share with the applicant the agency’s “zero toler-
ance” philosophy, how all employees are required to follow 
practices and procedures designed to minimize the risk of 
abuse, that the agency will cooperate with legal authorities in 
the prosecution of abusers, and that staff are regularly moni-
tored in their interactions with individuals with disabilities 
(again, this is especially important for agencies that serve 
children).  By sharing this during the interview, it provides 
the applicant information of what is expected before accept-
ing employment.  It allows an abuser to weigh the risks and 
decline employment if offered or withdraw from the process. 

Staff Training and Monitoring 
Once staff is hired, training and monitoring are essential 

to creating a safe environment.  Well-trained staff can help in 
the identification of children or adults who may be abuse vic-
tims, as well as in the deterrence of abuse within the organi-
zation.  A safe environment requires that abuse risk manage-
ment is the on-going responsibility of all staff, not the respon-
sibility of only a select few individuals in the organization. 

Staff Training 
There are several reasons why staff (and volunteers) need 

training in abuse prevention.  The more staff know on the 
subject, the more comfortable they should feel in reporting 
their observations should they suspect abuse or neglect.  Staff 
who are trained in abuse prevention are better able to keep 
themselves, and the organization, from compromising situa-
tions.  In other words, when staff learn what situations could 
lead to questions or false allegations, they are better equipped 
to know to steer clear of such activities.  Training also helps 
the entire staff to buy into the agency’s zero tolerance philos-
ophy. Training also tells parents and guardians, “We care 
enough about your child/family member that we require all 
staff to be trained on abuse recognition and prevention.”  Fi-
nally, training tells potential abusers that abuse will not go 
undetected.  

Staff training programs in abuse prevention should in-
clude, at a minimum, content on understanding and recogniz-
ing the various types of abuse, the organization’s philosophy, 
policies, and practices governing interactions with children or 
adults with disabilities, how employees should respond to 
both staff interactions that appear inappropriate or to pro-
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grammatic circumstances that place the individual, the staff, 
or the organization at risk, and how to respond to individuals 
who show signs of abuse or who disclose victimization. 

In addition to learning information about emotional, phys-
ical, and sexual abuse, staff must also be skilled at recogniz-
ing abusive interactions.  Without proper training, staff may 
inadvertently overlook more subtle kinds of abuse, such as 
verbal intimidation or threats.  Because of the inherent power 
imbalance, especially in adult-child relationships, actions or 
comments by an adult that might otherwise be acceptable in 
society may be perceived as threatening, dangerous, or abu-
sive to a person with a disability.  Staff should also learn how 
the likelihood of abuse may increase when staff have unusual 
stress, overwork, fatigue, major changes in life circumstances, 
etc.  Again, the organizational standard of zero tolerance for 
any type of abuse must be communicated during training.  
This philosophy must carry over into actual policies and prac-
tices that guide staff in their interactions and such policies 
and practices should be thoroughly covered through the train-
ing process.   

While the training would clearly address what constitutes 
inappropriate interactions, it must also train staff on what to 
do and how to report when they suspect or discover inappro-
priate interactions.  Training will result in staff becoming 
more skilled in detecting signs of abuse.  Staff may also expe-
rience situations where children or adults disclose that they 
have been mistreated by another staff person or another per-
son.  Training should allow staff to be prepared to respond 
sensitively, responsibly, and correctly in these situations. 

Effective staff training can and should come in many 
forms.  Organizations may use any or all the following:  writ-
ten materials; media presentations; lectures; open and frank 
discussions; role play exercises; and/or on-the-job supervision 
and feedback.  As part of their risk management plan, organi-
zations should require a certain amount of initial training be-
fore staff begin working with individuals, especially children. 

Staff Monitoring 
Another important ingredient in organizational abuse risk 

management is staff monitoring.  Staff monitoring provides 
protection to individuals, staff, and the organization.  Ongo-
ing monitoring results in potential abusers being less likely to 
act because they face detection.  Staff monitoring also makes 
investigation of allegations of impropriety easier to accurately 
resolve.  There are different types of monitoring an organiza-
tion can utilize.   

Presence of Others - Perhaps the most effective form of 
monitoring is to ensure staff or volunteers are never alone 
with a single child or adult with a disability.  Having other 
staff present certainly decreases the risk; being in the pres-
ence of other children or adults with disabilities can also re-
duce the risk.  Such continuous monitoring is better than in-
termittent monitoring, but intermittent monitoring is better 
than none.  However, this method will not be practical in all 
circumstances, as some programming will require a single 
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staff person to be with a person with a disability for long pe-
riods of time.  In these situations, organizations must consid-
er alternative methods of monitoring, such as client feedback 
or frequent, unannounced spot checks. 

Written Reporting Requirements - When staff spend 
time with a person with a disability without others present, 
the requirement of written documentation describing how the 
time was spent provides another form of monitoring.  The 
documentation of who staff worked with and the activities 
they engaged in may sometimes raise red flags that require 
follow-up by a supervisor.  For example, if a staff person 
always chooses the same individual to work with or go on 
activities with, or always takes individuals to the same type 
of activity, unless spelled out as such in the individuals’ 
plans, these may be red flags that require follow-up or use of 
spot checks. 

Identification of Staff - Another form of monitoring is to 
require identification badges for all staff, volunteers, guests, 
or other visitors.  Ideally, all staff and volunteers should have 
a color photo on their badge.  Especially in larger organiza-
tions or those experiencing high turnover, picture identifica-
tion removes any doubt to the individual with a disability (as 
well as to parent/guardians and other staff members) about 
whether the person is a legitimate member of the organiza-
tion.  Picture identification helps both children and adults 
with disabilities to not be fooled by strangers, it helps par-
ents/guardians to know whom to turn to with questions or 
concerns, it distinguishes staff or volunteers from other visi-
tors, it makes it easier for staff to question the presence of 
unfamiliar people, and it may facilitate an investigation 
should there be an allegation of abuse or neglect.  

Architectural Characteristics - The physical setting 
itself may deter abuse by facilitating staff monitoring.  Agen-
cies should avoid using out-of-the-way rooms for one-on-one 
interactions.  Other places where an abuser could avoid de-
tection, such as certain corners, stairwells, or behind boxes or 
equipment should also be avoided in any one-on-one pro-
gramming.  Storage sheds or closets should be locked and the 
agency should record which staff have keys.  Using walls that 
extend part-way to the ceiling (half walls), rooms with win-
dows, shared activity areas, open doors, and ensuring traffic 
patterns that require staff to pass through areas all promote 
monitoring.  One area that is a high risk for abusive activity 
is bathrooms because individuals may be in various stages of 
undress for legitimate reasons.  Organizations should have 
policies in place on how situations are handled where an indi-
vidual requires assistance and require strict compliance.  
Bathrooms should be in central, not isolated, areas. 

Organizational Policies - Organizations should have pol-
icies in place to guide staff in high risk situations, such as 
those where options for staff monitoring are limited.  Some 
of these areas include transportation, visitors, bathroom activ-
ities, and other non-typical circumstances.   
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Internal Feedback Systems 
No matter what has been put in place and how much train-

ing staff receive, a system of risk management is of no benefit 
if it is not easy for staff, volunteers, parents/guardians, or in-
dividuals to report suspicious or inappropriate behavior and 
have systems to alert directors of high risk situations.  It does 
no good for an employee to state after-the-fact that he or she 
noticed, but did not report, certain suspicious behaviors, or to 
state after abuse has occurred, “I always thought it was odd 
that ….”  If the same staff had brought forward their con-
cerns, an incident of abuse may have been prevented. 

Making it Easy to Report 
There are three important aspects to making people feel 

comfortable in reporting concerns.  The first goes back to the 
discussion on training.  Staff need to be confident in their 
ability to detect and recognize what may be suspicious or in-
appropriate behavior.  Staff who do not report may be una-
ware the individual is possibly at risk or do not want to look 
foolish pointing out an interaction.  Flagrant behaviors are 
least likely to occur in the presence of others.  That is why is 
it critical that all staff maintain a high level of competence 
(through training) of recognizing both subtle and obvious 
signs of abuse. 

The second aspect of making allegations of abuse easy to 
report is that staff members need to know how to report their 
concerns.  Staff must understand to whom they can report 
their concerns and what to include in their report.  Staff 
should have at least two options for reporting a concern to 
address situations where one option is not available, such as if 
the concern is regarding one of the persons to whom staff are 
to report.  They need to understand what will occur once a 
report is submitted.  Staff who do not understand the process 
are much less likely to share concerns. 

The third aspect is an environment that encourages report-
ing.  No matter how much knowledge an employee has on 
detecting abuse and on the process for reporting concerns, if 
the organization does not encourage reporting and is not sup-
portive of persons reporting concerns, it will not happen.  Or-
ganizations must let employees know that all actions that con-
tribute to a safe environment are worthwhile and that all re-
ports will be taken seriously, not blown out of proportion, and 
will be handled confidentiality.  The organization should have 
clearly written policies that support the process and allow for 
no retaliation.  A system that encourages reporting gives or-
ganizations the opportunity to identify suspicious or potential-
ly dangerous situations before actual abuse occurs. 

Other Reporting Systems 
In addition to a reporting system where staff and others 

can report concerns or allegations of abuse and neglect, an-
other type of reporting system is also helpful to the overall 
risk management system. The organization should keep data 
designed to detect patterns.  Certain patterns can indicate high 
risk situations.  For example, data may indicate a high level of 
individuals discontinuing a particular program.  It may show 
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higher levels of staff turnover at a particular location.  It may 
show injuries or even certain types of injuries repeating at a 
location.  With this type of information, the agency can fol-
low-up to determine why individuals are exiting a program or 
why there is unusually high staff turnover in a location.  An 
agency can investigate why injuries are occurring and take 
steps to prevent future injuries. 

The Role of Consumer Awareness 
A good risk management system does not fall solely on 

agency staff.  Adults or children with disabilities, as well as 
parents or guardians, need to be active partners in the preven-
tion of abuse.  To be active partners, individuals with disabili-
ties must also receive age-appropriate or cognitive level-
appropriate training on what constitutes appropriate interac-
tions from employees and volunteers.  Individuals also must 
be encouraged to report any concerns and be taught how and 
to whom they should speak with when they have concerns.  

Especially in organizations that serve children, parents/
guardians play a role in the safety of their children.  Parents/
guardians should learn warning signs that a child may be 
abused or is at least uncomfortable with an adult relationship.  
Parents need to know what to discuss and how to discuss 
abuse with their children.  Such discussions should make the 
children feel secure, not fearful. 

Organizations serving children should provide parents/
guardians with specific information of organizational policies 
and practices.  By providing parents with this information, 
parents will know what to expect and they will know what the 
organization allows and what activities may be suspicious or 
abusive.  First, parents should know how much and what type 
of physical contact is allowed.  Physical contact can cover a 
wide variety of actions, from holding, hugging, or kissing a 
child, to undressing children.  Parents should know the extent 
and circumstances when such physical contact is permitted.  
Second, parents should know the discipline methods used by 
an organization.  For example, if physical restraint or isola-
tion is used, parents should know under what circumstances 
they are used, length of time, and the type of restraint.  If an 
organization uses other forms of discipline, parents should 
know what they are and the circumstances when they may be 
used.  Third, parents should be able to freely communicate 
with staff (or volunteers).  Open communication is important 
because parents need to know if they share concerns, that the 
concerns will be timely addressed.  Fourth, parents should 
know the organization’s methods for monitoring staff.  It is 
comforting for parents to know that staff and volunteers are 
observed or supervised.  Parents should also know they have 
the right to visit.  Fifth, parents should know the organiza-
tion’s policies on staff using appropriate language.  This is 
important because threats, intimidation, etc. can be as damag-
ing as physical abuse.  Sixth, parents should know how staff 
are trained to respond to out-of-the-ordinary events, such as 
medical emergencies, bathroom accidents, children whose 
parents cannot pick them up at the scheduled time, etc.  Final-
ly, parents should know the organization’s policies on rela-
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tionship boundaries.  To effectively serve children, trusting 
relationships need to form, yet every relationship has bounda-
ries.  Parents need to know those boundaries.  For example, 
are staff allowed to give children gifts?  Are staff allowed to 
spend time with children outside of regular work hours or 
only if the parent is also present?  Knowledge of boundaries 
is important because abuse may occur when boundaries are 
crossed.  While referring to children, much of the above dis-
cussion is applicable to parents/guardians of adults as well. 

Parents and guardians must know how to report concerns 
they may have, whether regarding staff behavior or how their 
child may be acting.  Parents should have the names of at 
least two persons in the organization they can contact to re-
port concerns.  They should know how the organization re-
sponds to such reports.  When parents are encouraged to re-
port concerns, it serves an important role in the organization’s 
overall risk management.  Even if parental concerns turn out 
to be incorrect or unfounded, the fact that the organization 
welcomes and investigates such concerns informs potential 
abusers the organization takes consumer feedback seriously.   

Incident Investigation and Follow-up 
An organization that has taken the measures described to 

reduce the risk of abuse within the organization may still re-
ceive occasional complaints or allegations of abuse.  When 
someone (staff, volunteer, individual, parent/guardian) has 
expressed concerns or alleged improper treatment, the first 
thing an organization should do is take immediate steps to 
reduce further risk to the individual, staff person or volunteer, 
and the organization.  Organizations should have a specific 
incident investigation procedure in place, not wait to create 
one on the fly once an allegation occurs.  How an organiza-
tion responds may reduce or exacerbate the situation for all 
parties.  Even if an allegation is unfounded, it can cause im-
measurable damage if handled poorly. 

Minimizing harm to the individual is the first and most 
important step.  Minimizing harm may mean protecting the 
anonymity of the individual and the accused and involving 
only those staff who need to know.  It may mean some sort of 
separation of the individual from the staff or volunteer.  It 
may mean communicating regularly with a parent/guardian.  
Because some allegations are unfounded or actions are misin-
terpreted, minimizing harm to the accused is vital.  Minimiz-
ing harm to the organization is also important.  In addition to 
taking actions already described, the best thing an organiza-
tion can do is to set aside any personal relationships and fol-
low the investigation procedure.  An organization does not 
want to make exceptions to policy based on the staff person 
involved. 

For the sake of all parties, confidentiality is important.  
Breach of confidentiality can have devastating and exacerbat-
ing effects.  If there is an allegation of sexual abuse, it could 
be psychologically damaging to the individual and emotional-
ly abusive to spread the information beyond those who need 
to know.  On the other hand, allegations, even if false, can be 
devastating to a staff person. 
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Testing Your Ability to Work When         
Receiving Social Security Disability Benefits 

by Brian G. Gosch 

I t can be difficult to get on Social Security disability 
benefits, as some discover, as they wade through 

years of appeals and hearings.  It can be a very arduous pro-
cess during very trying times as applicants struggle paying 
their bills and obtaining health care.  That being the case, 
once one is on benefits, why would a beneficiary want to 
jeopardize it by working? 

One reason to test one’s ability to work is because there is 
a sense of pride, independence and enjoyment one can receive 
from working despite personal struggles with disability-
related issues.  There is also a sense of personal freedom and 
choice by being financially independent based on working.  
In that event, one would also be making more money than he 
or she would be receiving from Social Security and arguably 
have greater opportunities.  One may also better connect with 
the community by interacting with others through the work 
setting.  There are many reasons to secure, maintain, or regain 
gainful employment. 

Testing one’s ability to work without the risk of perma-
nently losing benefits becomes vital.  Questions arise as to 
how to do this - To what extent can I work and still get my 
monetary and medical benefits?  How much money can I 
make each month and keep my benefits?  What happens if I 
make over certain amounts?  Do I keep my medical benefits? 

This article will focus on the monetary side of Social Se-
curity Disability Insurance (SSDI) benefits and not SSI or the 
medical benefits.  Follow-up articles will address these other 
areas.  SSDI benefit amounts vary based on the amount of 
earnings individuals had during their “quarters of coverage” 
period.  But, the amount of money one can earn working, 
which is important for determining whether one can keep his 
or her Social Security disability benefit amount while work-
ing, stays the same each month during a calendar year and 
typically increases a small amount each year.  It is also im-
portant to note that SSDI is an “all or nothing program,” 
meaning beneficiaries either get their whole cash benefit or 
nothing.  This is different than SSI, which allows for a reduc-
tion in one’s SSI cash benefit as one has more work earnings. 

For the remainder of this discussion, assume one is receiv-
ing SSDI benefits and wants to test his or her ability to work.  
The first thing one should know is that once an individual 
begins receiving SSDI benefits, one is allowed nine TRIAL 
WORK MONTHS in which to test his or her ability to work.  
During the Trial Work Period, there is with no limit on work 
earnings.  The nine-month period exists within a 60-month 
revolving time period, so they do not have to be consecutive.  
The thing to take away from this, though, is that there are 
only nine months available for this standard, regardless of 
whether they are taken consecutively or spread out over the 
60-month period. 

So how much can one make before it constitutes a trial 
work month?  For 2017 (it generally goes up each year), the 
number is $840 or more gross earnings per month.  Notice, 
trial work months are based on gross earnings, not the 
amount of pay one receives in a paycheck (net earnings), so 
one must be careful when looking at one’s paycheck to deter-
mine if one has used a trial work month.  For example, a 
paycheck for $825 of net earnings is very likely over $840 of 
gross earnings. 

The Trial Work Period, again, is nine months.  For nine 
consecutive or non-consecutive months, one can earn $840 or 
more in gross earnings and keep one’s full SSDI cash benefit.  
For example, during the Trial Work Period, one could earn 
$2,000 from work in a month and would still receive his or 
her full SSDI cash benefit.  I encourage people who test their 
ability to work to try it at or near full-time levels to get a true 
feel as to whether their body or mind will allow them to be 
successful at the job with or without accommodation.  There 
are different rules once the trial work period is completed, 
and it may not be worth entering that realm of different rules 
and standards unless one can likely maintain full or near full-
time work. 

To recap, during the Trial Work Period, individuals can 
make as much as they want and still keep their full SSDI ben-
efit.  After the nine months, the trial work period will be ex-
hausted and new rules will apply.  One will now enter a 36-
month period called the EXTENDED PERIOD OF ELIGI-
BILITY (EPE).  This three-year period throws out the $840 
trial work month amount and a new and different amount of 
earnings becomes important.  The new amount is the Sub-
stantial Gainful Activity (SGA) amount, which for 2017 is 
$1,170 (non-blind) and $1,950 (blind).  This amount also 
typically increases each year. 

During the EPE, if a non-blind person with a disability 
earns $1,170 gross earnings or more, then he or she is not 
entitled to any SSDI cash benefit for the month(s) gross earn-
ings exceeded the SGA amount.  It is an all or nothing pro-
gram.  The same would apply for a person with blindness, but 
at the greater limit of $1,950.  Again, it is important to recog-
nize the difference between gross and net earnings, as gross 
earnings are what matters when determining if earnings ex-
ceed the SGA limit.  In addition, there is a technical wrinkle 
in that for the first month one earns SGA during the EPE (the 
cessation month), one will still get their SSDI benefit for that 
month and the next two months, but after that it is purely an 
all or nothing situation in which one will not be entitled to an 
SSDI check for any month one earns SGA. 

Testing Ability to Work 
(Continued on page 13) 
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When an allegation of abuse is reported, the organization 
is put in the position of protecting the rights of the individual, 
the accused, and the organization.  The organization needs to 
have practices in place to gather as much reliable information 
as possible as fast as possible so that it can make decisions on 
what further action to take.  Depending on the situation, or-
ganizations may issue a written reprimand, provide time off 
with pay, require time off without pay, suspend the staff per-
son, terminate the staff person, reassign the staff person, or 
whatever other action may be appropriate for the situation.  It 
is important for organizations to conduct thorough investiga-
tions so that there is evidence supporting the action(s) taken 
should the situation go to litigation. 

Organizations should document all steps it followed and 
all statements of individuals who were interviewed.  This is 
helpful if further investigation becomes necessary, as the pri-
or documentation will show investigators if there are incon-
sistencies in the old and new reports.  This is also helpful be-
cause the documentation shows the efforts the organization 
has taken to both safeguard the individuals and protect the 
rights of the person accused.  Prior documentation also helps 
with determining if all the work was done with the initial in-
vestigation and helps catch any areas that were overlooked. 

All staff should be familiar with the organization’s investi-
gation procedures.  The procedures should describe step-by-
step what will occur.  They should describe the specific per-
son who is responsible for addressing the situation.  If that 
person is implicated or has a conflict of interest, there should 
be a second person identified who will follow-up on the alle-
gation.  Setting out the process, such as in a checklist, will 
assist the investigator.  The procedure should set out a specif-
ic time frame for responding to an incident.  Ideally, the entire 
process, from reporting of the incident to disposition of the 

Risk Management 
(Continued from page 11) 

investigation, should be completed within a week.  A rapid 
pace informs everyone that reports are taken seriously.  It also 
provides supervisors with timely information so that deci-
sions can be made to safeguard individuals, staff, and the or-
ganization. 

Organizations must know what laws apply to the situation.  
This may mean following employment law requirements if 
employees are removed from jobs.  This may mean reporting 
the incident to State child protection and/or law enforcement.  
These steps must be set out in the policies so that organiza-
tions are not put in the position of creating procedures that 
comply with the law after an allegation is made. 

Finally, organizations should attempt to create a protocol 
that all staff can understand.  It should involve as few persons 
or layers within the organization as possible.  The more com-
plicated or bureaucratic the process, the less likely staff will 
utilize the process.  When that occurs, less staff will contrib-
ute to the agency’s mission of abuse risk management.   

Conclusion 
For many reasons, persons with disabilities, especially 

children, are more susceptible to abuse and neglect.  Agencies 
that support such individuals in residential settings or day 
services are charged with protecting the rights of the people 
they serve, including the right to receive services in a safe 
atmosphere free of physical, verbal, and sexual abuse.  The 
risk of abuse is always present.  The steps organizations take 
to minimize such risks is risk management.   

A good risk management plan includes employment 
screening and hiring practices, staff training and monitoring, 
internal feedback systems, consumer awareness, and a pro-
cess for incident investigation and follow-through.  As DRSD 
monitors facilities and service providers in South Dakota, 
staff will inquire about the risk management processes organ-
izations have in place.  Where there may be gaps, DRSD staff 
will make recommendations to assist the organization in steps 
to take to minimize the threat of abuse and neglect. 

Information for this article was received from Wayne D. 
Duehn, Ph. D., Professor Emeritus of Social Work, The Uni-
versity of Texas at Arlington, at a training conducted for 
DRSD on April 20, 2017. 

The foregoing will be the standard over a three-year peri-
od, which begs the question:  What happens after that three-
year period?  After the EPE is expired, the first month one 
earns SGA ($1,170 for non-blind in 2017), it is considered 
one’s termination month.  That person will be terminated 
from the program and not entitled to any SSDI for that month 
or any future month regardless of earnings amounts.  For ex-
ample, after one’s termination month, if one earned only $500 
in a subsequent month (well under SGA), it would not matter 
because the person was terminated from the program.  At that 
point, one would have to reapply for benefits, which could 
start over that long arduous process one endured initially. 

I encourage all SSDI beneficiaries to test their ability to 
work, but please do so within the parameters laid out in this 
article.  Give it a shot.  Work toward greater enjoyment and 
opportunities, but do so in a reasonable way that fits within 
the system and affords one the best chance at truly testing his 
or her ability to work. 

Testing Ability to Work 
(Continued from page 12) 

Public Forum Notice 
We Want to Hear From You! 

On July 11, 12, and 13, 2017, representatives from the U.S. 
Department of Health and Human Services, Substance Abuse 
and Mental Health Services Administration (SAMHSA), Center 
for Mental Health Services (CMHS), Protection and Advocacy 
for Individuals with Mental Illness (PAIMI) Program will visit 
South Dakota Advocacy Services in Pierre. 

SAMHSA/CMHS invites you to send written comments 
about the PAIMI Program services and activities conducted by 
South Dakota Advocacy Services.  Please send your comments 
to SAMHSA/CMHS by e-mail to PAIMI@samhsa.hhs.gov or 
mail, ATTENTION:  The PAIMI Program Coordinator, SAM-
HSA/CMHS, 1 Choke Cherry Road, Room 2-1105, Rockville, 
MD  20857. 
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ATTENTION PARENTS! 
Transition Strategies to Better Prepare Adult 
Children with Disabilities for Employment 

by Marie McQuay 

A ccording to statistics from the Department of 
Labor’s Office of Disability Employment Poli-

cy, only 20 percent of individuals with disabilities participate 
in the labor force, compared with 68.6 percent of individuals 
without disabilities.  Educators feel this could possibly be 
because students with disabilities do not receive enough ex-
posure to real-work environments, and there is not enough 
time spent by schools to develop workplace-appropriate 
communication and behavior skills before the students leave 
high school.  Transition services should be designed to ad-
dress both of these issues.  

The IDEA requires districts to begin transition services at 
the age of 16, although many states require that transition 
services begin earlier.  School districts should offer a contin-
uum of services throughout the students’ high school years 
which should be aimed at gradually building up the students’ 
skills in communication, behavior, and hands on employ-
ment opportunities.  Many students with disabilities continue 
their education beyond the 12th grade.  Most of these stu-
dents have met academic requirements, but they need extra 
transition services or activities such as daily living skills 
(cooking, balance a checkbook, riding a bus, shopping for 
furniture), community experiences (such as volunteering in 
schools or at Habitat for Humanity), and hands-on employ-
ment experiences (such as at grocery stores, car dealers, and 
restaurants).  These activities are vital in preparing young 
adults with disabilities for attending college, working at a 
job, or learning to live independently.   

Some suggestions of transition services and activities for 
your son or daughter to be successful in their future as an 
adult are: 
 Students can be taken out in the community to learn how 

to call for and ride a bus.  Teaching them about planning 
a weekly menu and then shopping at various supermar-
kets to purchase items needed for that weekly menu is 
very beneficial.  They should be taught how to go to the 
bank to make withdrawals and deposits and how to bal-
ance their checkbook.  They should be taught how to or-
der at a restaurant or at a drive through if they have their 
own car.   

 Students should work in areas of interest.  This may re-
quire job sampling, job shadowing, and on-the-job as-
sessments to see if their interests line up with the reality 
of the job.  For instance, a student may think she would 
like to be a beautician she enjoys having her own hair 
done, but she does not have the experience of doing 
someone else’s hair to see if she still wants to do this as a 

job.  A mannequin could be used to create this experi-
ence.  If a student expresses an interest in being a me-
chanic because he likes cars, he should have an oppor-
tunity to change a water pump, change oil, and get a lit-
tle greasy to see if this is a job he wants to do on a daily 
basis.  Such an assessment will answer both whether the 
student can do the tasks and whether the student is actu-
ally interested in that type of work. 

 It is essential that students practice communication skills 
before beginning a work placement.  They should prac-
tice and be comfortable doing the following things: 
1. How to introduce themselves. 
2. How to initiate a conversation and to know what      

 topics may be appropriate to discuss. 
3. How to respond to emails. 
4. How to take praise or criticism for their actions. 
A good discussion to have with students is to talk about 
honesty and ethical issues; for example, that it is not 
okay to take office supplies home unless the employer 
says it is okay.  Students also need to understand that 
situations in the workplace are not as controlled as they 
have been in school.  Let them know that occasionally 
they might make mistakes or things may not go as 
planned, and they will need to be able to know how to 
handle and react to these situations.  A discussion is 
needed on how to handle these situations, to learn from 
their mistakes, and then to go on with a positive attitude. 

 Students should also be taken out in the community to 
train them how to access services that will be beneficial 
in providing support after they leave the school setting.  
They need to be connected with resources that will help 
them find suitable housing, get assistance with applying 
for the supplemental nutrition assistance program, access 
vocational rehabilitation services, address disability 
transport services, locate the Social Security Administra-
tion Office and learn how to apply for benefits, secure 
Medicaid or other health insurance, and/or access ser-
vices from the division of developmental disabilities.  
Students should be aware of places in their communities 
that may be sources for food in an emergency.  It may be 
helpful to keep a notebook listing various agencies, 
phone numbers, and the services they provide. 
These are just a few of the things that can be addressed 

with young adults as they prepare to transition into a com-
munity setting and to become independent and pursue their 
lifetime dreams. 
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Mental Illness-Protected Individual Rights 
by C.J. Moit 

M ental Illness is a “hidden disability.”  Individuals 
with mental illness work, live, and play in their local 

community.  Just like with a physical illness, many can be treat-
ed while at home, while some need to go to a hospital for tempo-
rary treatment.  

Federal law requires that each state develop and implement a 
plan for the delivery of a comprehensive array of treatment and 
other services to individuals with mental illness.  A qualifying 
state plan must meet certain requirements, including provisions 
for the establishment of an organized, community-based system 
of care for persons with mental illness and services designed to 
reduce the rate of hospitalization. 

When individuals with mental illness are hospitalized, they 
have individual rights that protect them when they are at their 
most vulnerable.  If they are to be admitted due to the possibility 
of harm to themselves or others, there are specific procedures 
which must be followed.  

Once a concern has been noted, there are procedures for ap-
prehension, which include filing for a petition.  Any person 
eighteen years of age or older may file a petition with the county 
board of mental illness alleging that the subject is severely men-
tally ill and in such condition that immediate intervention is nec-
essary for the protection from physical harm to him/herself or 
others.  The petition must be on a form, verified by affidavit, and 
must include the reasons for its filing and other information man-
dated by statute. (SDCL 27A-10-1) 

 After examining the petition, the chair of the board of mental 
illness may order law enforcement or a designee to apprehend 
the person if the chair determines there is probable cause to be-
lieve that the person meets the commitment criteria.  The person 
must be transported to an “appropriate regional facility.”  At this 
point, the person may not be taken to the South Dakota Human 
Services Center.  Moreover, the person may not be detained in a 
jail unless there is no other appropriate regional facility availa-
ble.  In that event, the person may not be held in a jail for 
longer than twenty-four hours on a mental illness hold alone. 
(SDCL 27A-10-2) 

A peace officer may apprehend a person even if a petition 
has not been filed. The officer, however, must have probable 
cause to believe that the person is severely mentally ill and in 
such condition that immediate intervention is necessary to pre-
vent harm.  The officer must transport the person to an appropri-
ate regional facility other than the Human Services Center.  The 
restrictions on use of a jail, explained above, continue to apply.  
A petition must be filed in a forthwith manner with the chair of 
the county board of mental illness.  If a petition is not filed with 
the chair of the county board within twenty-four hours, the per-
son must be released. (SDCL 27A-10-3; 27A-10-4)  All commit-
ments must be made under the emergency commitment proce-
dures governed by SDCL 27A-10.  

Substantive criteria used to determine if involuntary commit-
tal is needed includes: 

a. The person has a severe mental illness, as defined in SDCL 
27A-1-1(17). 

b. Due to the severe mental illness, the person is a danger to 
self or others, as defined in SDCL 27A-1-1(5). 

c. The individual needs and is likely to benefit from treat-
ment, as defined in SDCL 27A-1- 1(4).                                                                     

Once it has been determined a person needs to be involuntari-
ly committed, there are protections in place to ensure he or she is 
not held for an excessive length of time.  Immediately after a 
person is apprehended, the person must be notified both orally 
and in writing of the following:  

a. The right to immediately contact a person of choice;  
b. The right to immediately contact and be represented by an 

attorney;  
c. That she/he will be examined by a qualified mental health 

professional, designated by the chair of the county board, within 
twenty-four hours of being taken into custody, to determine 
whether custody should be continued;  

d. The right to an independent examination if custody is con-
tinued; and the right to a hearing within five days, six if there is a 
Saturday, Sunday, or holiday within that time period, or seven if 
there is a Saturday, Sunday, and holiday within that time period. 

 e. The cost of post-commitment proceedings, including ha-
beas corpus, and costs of court-appointed counsel are the per-
son’s responsibility and a lien may be filed upon the person’s 
real and personal property to ensure payment.   

An individual also has the right to a hearing within twenty-
four hours of apprehension.  At the hearing, the person will be 
examined by a qualified mental health professional designated 
by the chair of the county board.  Preceding the examination, the 
examiner must identify himself/herself and explain the nature 
and purpose of the examination.  The person must be informed 
that the examination is being performed to assist in the determi-
nation of whether custody should continue.  The person must 
also be informed that the results of the examination may be used 
as evidence in a commitment hearing. The examiner must imme-
diately report the findings to the chair of the county board.  

If the chair of the county board determines that the examina-
tion does not support finding that the person meets the involun-
tary commitment criteria, the person must be released.  The 
county in which the person was apprehended must provide trans-
portation back to that county, if the person so desires.  

If the examination and an investigation of the petition indi-
cate that the person does meet the commitment criteria, the board 
chair may order continued detainment in an appropriate regional 
facility.  At this point, the person may be transported to the Hu-
man Services Center, but only if necessary. (SDCL 27A-10-6; 
27A-10-7) 

If an individual does meet the criteria and is transported a 
mental health facility, the person has individual rights regarding 

Mental Illness Rights 
(Continued on page 18) 
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25TH YEAR OF TRAINING COMPLETED 
22 Graduate from Partners in Policymaking 

by Sandy Stocklin Hook 

D r. Wayne Duehn, MSW, PhD, 
LCSW, of Arlington, TX, was 

the keynote speaker at the 25th annual 
graduation for Partners in Policymaking.  
Dr. Duehn’s message to the people at-
tending the banquet was direct and clear:  
“You are the people who will make things 
happen. You have the qualities and will 
face the challenges of today’s leaders. 
Never tire of doing the right thing.”  Over 
350 people attended the graduation at the 
Ramkota Hotel in Sioux Falls on April 
22, 2017.  Duehn, a professor emeritus in 
Social Work at the University of Texas/
Arlington, noted the importance of gath-
erings and training events such as Part-
ners in Policymaking.  “If we want to 
make a difference and change attitudes, 
we all need to join together and start with 
the basics.  Leaders don’t just appear, 

Dr. Wayne Duehn 
they develop and every person in this 
room has the quality to be a leader.”   

Twenty-Two South Dakotans spent 
six months, from November through 
April, training to be leaders.  The class 
motto was “HOPE--Helping Others Pro-
mote Equality.”  Partners training analyz-
es issues related to developmental disa-
bilities and helps build the skills the peo-
ple selected for the class need to effec-
tively advocate to obtain services for 
themselves and others.  

Lori Douville of Chamberlain, a 1999 
graduate of Partners in Policymaking, 

received the Robert J. Kean Advocacy 
Award given by the SDAS Board of Di-
rectors. Douville and her husband, Robert, 
are the parents of two children with disa-
bilities.  Douville has been a very active 
advocate for her children and others in 
South Dakota.  When presenting the 

award to Douville, SDAS Board Presi-
dent, Juanita Harrington of Piedmont, 
stated, “Douville is a true advocate for 
ALL individuals.  She is a volunteer, ac-
tive in Special Olympics, and serves on 
many boards and councils.” 

Senator Troy Heinert of Mission, Dis-
trict 26, was the recipient of the SDAS 
Legislative Advocacy Award.  In accept-
ing his award, Heinert told the attendees 
he is “a voice for all people, a voice for 
those that don’t have one.”  Morris Brew-
er, SDAS Board Vice President, presented 

Lori Douville 

the award to Heinert and noted, “Troy is 
an enrolled member of the Rosebud 
Sioux Tribe, Assistant Senate Minority 
Leader, husband, and father.  He is a ro-
deo cowboy, poet, guitar player/singer, 
business owner, former school teacher, 
and wrestling coach.”  He went on to say 
Heinert is a strong voice in the South 
Dakota Legislature. 

Class graduation speakers were Julie 
Reinert and Diana Treadway of Spear-
fish; Cassandra Rogat, Yankton; Dedric 
Rose of Flandreau; and Julie Niles, 
Pierre.  Each speaker spoke about their 
experiences from Partners and how they 
will use the training.  Stocklin Hook took 
on her alter ego persona as Swami Sandy, 
and using her crystal ball, looked into the 
future to predict how each graduate will 
go on to do bigger and better things.  She 
gave each one “their magic wand to 
change the future.” 

Partners in Policymaking in South 
Dakota is sponsored in part by grants 
from the South Dakota Council on Devel-
opmental Disabilities, LifeScape, Center 
for Disabilities at Sanford School of 
Medicine at USD, and South Dakota Par-
ent Connection.  National and state 
speakers who are knowledgeable about 
disability-related issues present on cur-
rent issues affecting people with disabili-
ties, best practices, and the legislative 
processes at the local, state, and federal 

Partners in Policymaking 
(Continued on page 17) Senator Troy Heinert 

Class Speaker  Julie Reinert 
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levels.  The overall goal of Partners in 
Policymaking is to achieve a productive 
partnership between people needing and 
using services and those in a position to 
make policy and law.  The training is one 
weekend per month, for six months, and 
takes dedication and commitment on the 
part of the participant.  

Partners in Policymaking 
(Continued from page 16) 

The training program in South Dako-
ta is conducted by Disability Rights 
South Dakota, doing business as SD Ad-
vocacy Services (SDAS).  Sandy Stock-
lin Hook of Pierre is the project coordi-
nator for the statewide training course.  
She noted, “We just celebrated our 25th 
year of this life-changing training and 
now have over 600 individuals who have 
completed Partners in Policymaking in 
South Dakota.  Their voices are being 
heard!” She also commented, “We 
strongly believe that individuals who use 
services should have a major role in de-
termining what services they are being 
provided and how they are delivered.  It 

Class Speaker  Diana Treadway 

is really exciting to see the Partners’ en-
thusiasm and commitment to improving 
national, state, and local services.” 

Friday evening, those in attendance 
enjoyed a program by Flutter Productions, 
a division of Black Hills Works of Rapid 
City.  Flutter Productions shared original 
pieces about disabilities and disability 
culture from “ABLE:  The Disability 
Chronicles,” which was the first profes-
sionally produced production in the state 
of South Dakota that was written and per-
formed by individuals with disabilities.  

Class Speaker Julie Niles 

In addition to graduation ceremonies, 
162 graduates of prior years of SD Part-
ners in Policymaking spent the weekend in 
Sioux Falls attending continuing education 
classes on current issues.  “Networking is 
a very important part of the training initia-
tive.  We have made a commitment to 
gather all graduates with the current class 
and offer continuing education and net-
working.  Once a Partner graduates from 
the course, they are not forgotten,” com-

Class Speaker Cassandra Rogat  

Class Speaker Dedric Rose 

mented Stocklin Hook.  Continuing edu-
cation offered ten diverse sessions for 
past graduates to choose from based on 
their interests. 

In addition, a youth SibShop was 
hosted by Parent Connection and South 
Dakota Advocacy Services sponsored a 
free Disability Rights Legal Clinic on 
Friday and Saturday. 

Year Twenty-Six of Partners in Poli-
cymaking will begin in November 2017. 
For more information on the program, 
contact Sandy Stocklin Hook, Disability 
Rights South Dakota, 221 S. Central 
Ave., Pierre, SD  57501 or call 1-800-
658-4782. Or you can visit the SDAS 
Website for Partners in Policymaking 
information at www.sdadvocacy.com or 
email sandy.hook@drsdlaw.org. 

Flutter Productions                   
performing “Hoops” 

Cynthia Roan Eagle, Flutter    
Productions, performing “Runt” 
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his or her care and treatment at the facility.  These rights are 
applied under SDCL Chapter 27A-12 and govern the rights of 
any individual under the mental health code, whether admitted 
on a voluntary or involuntary basis, and include: 

1. Competence.  No person may be deemed incompetent to 
exercise any right or privilege accorded citizens of South Dakota 
solely by reason of detention, admission, or commitment under 
the mental health code. (SDCL 27A-12-1.2) 

 2. Privacy and Dignity.  Each person has the right to a hu-
mane environment that affords appropriate individual privacy, 
individual dignity, and reasonable protection from harm.  These 
rights shall be respected at all times and upon all occasions, in-
cluding when a person is taken into custody, detained, or trans-
ported. (SDCL 27A-12-1) 

 3. Notice of Rights.  A person is entitled to prompt oral and 
written notice of his/her rights upon entering a facility or pro-
gram.  A written list of rights shall be prominently displayed in 
an accessible location. (SDCL 27A-12-3) 

 4. Rights Enumerated.  Any person, if otherwise qualified, 
has the right to: 

 a. Refuse to be photographed or fingerprinted; 
 b. Remain silent and fully clothed;  
 c. Have access to:  Toilet facilities upon request; His/her 

own money unless a conservator has been appointed; To keep as 
much money in his/her personal possession as he/she deems is 
necessary; To purchase personal articles; and A minimum of two 
hours exercise daily; 

 d. Receive any visitors during regular visiting hours; com-
municate with individuals outside the facility; send and receive 
unopened mail; adequate writing material, envelopes and 
stamps; access to a telephone; local calls without charge; and 
long distance calls if paid for or charged to another number.  

 e. Wear his/her own clothes; keep his/her own toilet articles; 
adequate storage space; 

 f. Converse with others in private; 
 g. Receive prompt, adequate medical treatment; 
 h. Voluntary participation in religious services in accord-

ance with personal needs, desires, and capabilities and also in 
accordance with the basic right to freedom of religion. 

Reasonable Limitations. Reasonable limitations may be 
placed on the above-listed rights on an individual basis if essen-
tial to prevent the person from violating a law or to prevent sub-
stantial and serious physical or mental harm to himself or oth-
ers.  Each limitation must be approved by the facility director. 
(SDCL 27A-12-3.1)  

5. Spiritual Treatment.  Each person has the right to treat-
ment by spiritual means through prayer. (SDCL 27A-12- 3.2)  

6. Access to Rights Protection Services.  A person has the 
right to engage in private communications in appropriate facili-
ties with any available right protection service or system, such as 
South Dakota Advocacy Services. (SDCL 27A-12-3.3)  

7. Access to Attorney and Physicians.  A person may com-
municate with a legal representative or a private physician sub-

Mental Illness Rights 
(Continued from page 15) 

ject to the facility’s normal access restrictions.  The person’s 
legal representative shall have access to all records and infor-
mation pertaining to the person. (SDCL 27A-12-3.18)  

8. Labor.  A person may perform labor for a facility only 
upon a voluntary and compensated basis.  One-half of such com-
pensation is exempt from collection for services provided by the 
facility.  Discharge may not be conditioned on performance of 
labor. (SDCL 27A-12-3.4; 27A-12-3.5)  

9. Treatment Programming. Each person shall have a physi-
cal and mental examination within forty-eight hours (excluding 
Saturdays, Sundays, and holidays) of admission. (SDCL 27A-12
-3.8)  

10. Each person has the right to a comprehensive individual-
ized treatment program developed by appropriate qualified men-
tal health professionals, including a psychiatrist.  The treatment 
plan may not consist solely of chemical or drug therapy unless 
supported by sufficient psychiatric and medical opinion.  A per-
son has the right, according to his/her capabilities, to participate 
in the planning of services to be provided.  This right includes 
participation in the development, review, and revision of the 
treatment program. 

 The person is entitled to a reasonable explanation of:  
a. Such person’s mental and physical condition; 
 b. The objective of treatment;  
c. The nature and significant possible adverse effects of rec-

ommended treatments;  
d. The reasons why a particular treatment is considered ap-

propriate;  
e. The reason for any limitation on rights; and 
f. Any appropriate and available alternative treatments, ser-

vices, and types of providers. (SDCL 27A-12-3.6)  
11. Treatment programs shall be designed to achieve dis-

charge at the earliest possible time and to maximize each per-
son’s development and skill acquisition.  A treatment team of 
qualified mental health professionals must periodically review, 
follow-up, and update all individualized programs. (SDCL 27A-
12-3.6)  

12. Each person has the right to an aftercare program, which 
outlines available services and recommendations for continued 
post-discharge placement or treatment. Participation in the plan 
is discretionary and refusal to participate shall not be a reason 
for continued detention. (SDCL 27A-12-3.7) 

13. Within ten days after commitment, the facility or pro-
gram director shall review the need for continued commitment 
and assess whether an individualized treatment program has 
been implemented.  If a treatment program has not been imple-
mented within ten days, the person shall be released immediately 
unless he/she agrees to continue treatment on a voluntary basis. 
(SDCL 27A-12-3.9)  

14. Within thirty days after the above review and within eve-
ry ninety days thereafter, the director shall assess whether com-
mitment should be continued. (SDCL 27A-12-3.9) 

Mental Illness Rights 
(Continued on page 20) 
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Two DRSD PAIMI Advisory Council 
Members Excel in NAMI  

by Laura Greenstein 

“T here are too many people who don’t have anyone,” 
states Loran Harris, who lives with bipolar disor-

der, PTSD, and a panic disorder.  This is especially the case 
where he lives in the rural Midwest, as mental health resources 
are scarce and stigma is widespread.  That is why Harris and his 
partner, Timothy Flaskamp, have made it their mission to help 
connect people to mental health support and each other. 

The dynamic duo of Harris and Flaskamp (who deals with 
depression) helped build the National Alliance on Mental Illness 
(NAMI) Northern Hills Affiliate in Western South Dakota and 
they are now its secretary and president (respectively).  They 
have been familiar with NAMI and have presented NAMI’s “In 
Our Own Voice” to any schools, businesses, jails, and churches 
that would have them.  Their efforts unveiled the need for a sup-
port group in their area, where it is common to drive 30 or 40 
miles or more to see a mental health professional. So, almost 
seven years ago, they started the NAMI Northern Hills Connec-
tions Recovery Support Group.  People travel up to 100 miles - 
from the corners of Wyoming, Montana and different parts of 
South Dakota - to join this supportive community. 

Harris and Flaskamp are part of NAMI’s Elite Speakers Gold 
Club Membership, having been honored this last year at NAMI 
Nationals in Denver, Colorado.  The NAMI Northern Hills Con-
nection’s Recovery Support Group, which is for folks with men-
tal illness and which Harris and Flaskamp Co-facilitate, also won 
National awards.  The National awards put two very large feath-
ers in each these men’s hats and rewarded a group of folks that 
are very, very active in the Affiliate and Community. 

As the group continued to grow, it became clear that many 
members needed more peer support than just one night per week.  
More and more people came to Harris and Flaskamp asking if 
they could call them if they needed help or someone to talk 
to.  The pair never refused, and they reached a point where they 
were receiving up to 30 calls per day. 

TIME FOR A NEW SYSTEM 
During a weekly meeting, Harris and Flaskamp passed 

around a piece of paper labeled “Phone-A-Friend,” with their 
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Legal Clinic a Success 
by Kate Hoekstra 

S outh Dakota Advocacy Services hosted its third Le-
gal Clinic on April 21 and 22, 2017, at the Ramkota 

Hotel in Sioux Falls.  The Legal Clinic provided the public the 
opportunity to ask attorneys specific disability-related legal 
questions.  SDAS intends to incorporate presentations at future 
Legal Clinics, while still having attorneys available to answer 
individual disability-related legal questions. 

SDAS attorneys who participated included John Hamilton, 
Gail Eichstadt, Brian Gosch, and Kate Hoekstra.  SDAS staff 
assisting with intake, setup, and organization included Carrie 
Geppert, Sandy Hook, Dianna Marshall, C.J. Moit, Rod 
Raschke, Cole Uecker, and Twila Stibral.  

Alison Ramsdell and Kevin Koliner from the United States 
Attorney’s Office in Sioux Falls and Craig Eichstadt from the 
Office of Attorney General in Pierre generously volunteered 
their time and expertise to provide free legal advice at the Legal 
Clinic.  

Sixteen individuals received free legal advice from one of the 
attorneys at the Legal Clinic. SDAS is planning a Special Educa-
tion Legal Clinic in the fall and another Legal Clinic next spring 
during the Partners in Policymaking graduation weekend. 

Anyone with a disability-related issue is encouraged to con-
tact SDAS intake for information, referrals, or assistance. 

(l-r): John Hamilton; Alison Ramsdell; Brian Gosch; Craig Eichstadt; Gail Eichstadt; Kevin Koliner; and Kate Hoekstra 



 
 
Disability Rights South Dakota 
221 S. Central Avenue, Suite 38 
Pierre, SD  57501 
(605) 224-8294 or 
1-800-658-4782 
FAX:  (605) 224-5125 
Email:  drsd@drsdlaw.org 
Website:  sdadvocacy.com 
 
CHANGE SERVICE REQUESTED 
 

Calendar 
 September 15, 2017 - Partners in Policymaking Application Deadline 
 September 15-16, 2017 - DRSD Board of Directors Meeting, Pierre 
 September 28-29, 2017 - SD NAMI Annual Conference, Spearfish 
 October 2-4, 2017 - SD RehabACTion Fall Conference, Pierre 

The preceding sets out many of the 
rights available to persons with mental 
illness.  Per SDCL 27A-12-33.1, persons 
exercising any rights set out in SDCL 
Title 27A “are not subject to any reprisal, 
including reprisal through the actual or 
threatened denial of any treatment, bene-
fits, privileges, or other rights.”  If you 
have questions about your rights, please 
contact DRSD at 1-800-658-4782. 

Mental Illness Rights 
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numbers at the bottom.  They explained 
that this list was voluntary, but putting 
your number down meant that you were 
willing to provide a listening ear to some-
one having a rough time.  One vital com-
ponent of Phone-A-Friend is that each 
participant is asked what they would want 
to hear if/when they were in a panic or 
crisis.  The idea was for everyone always 
to have an informed, helpful person to 
call -- a person on the other end of the 
line who could confidently state, “I'm 
going to listen to you, and I know what 
you need to hear.” 

Affiliate members connected with one 
another based on whom they felt comfort-
able talking to.  Some linked with people 
who shared the same mental health condi-
tion and veterans linked with oth-
er veterans, but ultimately people spoke 
to whomever they believed would be the 
most helpful to them -- which often 
meant anyone.  Remarkably, since Phone
-A-Friend’s inception, there has not been 
a single suicide by any participants. 

One might think a rural affiliate with 
the challenge of vast geographical dis-
tances among members might fall short 
of other affiliates where all members are 
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centrally located.  But, NAMI Northern 
Hills is an example of an affiliate where 
members looks out for each other far be-
yond what is expected, and Phone-A-
Friend has become a symbol of support in 
their now interconnected communi-
ty.  The fact that people are willing to 
drive up to an hour and a half to go to a 
weekly meeting shows how impactful 
this affiliate’s work is in their lives.  As 
Harris eloquently notes, “If not for our 
NAMI group in this area, things would be 
really tough. I often wonder what people 
did before NAMI.” 

Harris and Flaskamp are both active 
with NAMI and Disability Rights South 
Dakota and sit on the PAIMI Advisory 
Council.  Their “Give Back and Pay For-

ward” philosophy, as Flaskamp states, 
“serves them well.” 

Adapted from NAMI’S ADVOCATE, 
NAMI NORTHERN HILLS, “NOT JUST 
PHONING IT IN” 


